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Introduction

he year is 1117 C.E. A young woman gets married. Her
marriage gradually deteriorates and her husband begins
to harass and abuse her. She takes her case to court and

the judge rules in her favor: she is divorced and awarded monetary
damages. Fast forward to the year 1876. Another woman is married.

Her husband beats her so badly that she is left with permanent injuries.

She attempts to take her case to court but is turned away. She is told
that she cannot sue her husband, let alone have him punished.

The woman in our first case is Raqi bint Yuinus, who lived near the now
thriving port city of Lisbon in modern-day Portugal.' She was married,
not so happily, to a man named ‘Ubayd Allah ibn Muhammad al-Azdi.
Over time, their marriage took a turn for the worse and ‘Ubayd Allah
began to abuse Raqi. It was no secret. A large number of witnesses
testified that he would constantly harm and harass his wife. At some
point, even ‘Ubayd Allah realized he had no interest in remaining
married to Raqi. But ‘Ubayd Allah knew that if he divorced Ragi, she
would, according to Islamic law, be able to keep everything he already
gave or promised her (i.e., mahr) for their marriage. In their case, that
meant swaths of land and enviable properties. But ‘Ubayd Allah also
knew that if Raqi was the one who asked for a divorce (khul), he would
be able to negotiate with her to keep what he gave her. So, ‘Ubayd Allah
devised a plan where he would make Raqr’s life so miserable that she
would beg for a divorce. She did exactly that. In December 1118 C.E.,
Raqi came to an agreement with ‘Ubayd Allah and forfeited anything
she received in their marriage in exchange for a divorce.

Little did ‘Ubayd Allah realize, Raqi also knew her rights under the
law. In fact, when she was still married, she had prepared a legal
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document (‘aqd istir'a’) that collected witness testimony of her abuse.
She took her case to court and presented her evidence. The great
Maliki scholar Ibn Rushd al-Jadd (d. 52.0/112.6) oversaw her case. He
listened carefully and examined the evidence. He ruled the following:
unless ‘Ubayd Allah could rebut the overwhelming evidence testifying
to his abuse, he had to return everything he took from Ragi. Why?
Because if a husband harms his wife, she has the right to divorce and
the right to keep her dower.

Jump forward almost eight centuries to 1876. Sarah Phillips attempts
to present a similar case in an English court. She has evidence that her
ex-husband beat her during their marriage and left her with permanent
injuries.” But unlike Raqi, Sarah’s case would not even make it to trial.
Up until about the mid-20th century, in both England and the United
States, a woman could not take civil action against her husband for
bodily harm.? Anglo-American law imagined a husband and wife as one
legal entity (“the unity of spouses”), so if a wife sued her husband, it
would be as though she was suing herself.* As a matter of fact, a woman
lost any legal capacity the moment she got married. If she wanted to
file a lawsuit, she would have to do so in her husband’s name. This
impairment was justified in the name of coverture—the doctrine that
a woman became a feme covert, a “concealed woman,” upon marriage,
functioning under her husband’s guise.® She tacitly signed away her
property rights to her husband, who not only took full control of her
assets but also reaped the benefits of her profits. To add salt to these
wounds, any debts he incurred when managing her property became
her liability if he passed away. Taken together, the unity of spouses
and coverture erected an unspoken principle: a husband was legally
immune from any harm he inflicted on his wife’s body or property.

A husband’s impunity was not surprising given Anglo-American
conceptions of marriage. A husband was the rightful head of house
(pater familias), while the wife was sub virga viri, “ander the rod of her
husband.”® Since a husband was liable for his wife’s actions, he was
entitled to correct her in the same way that he could correct his
servants or children. And if her misdemeanor was “severe,” he could
“beat his wife severely with whips and sticks.”” While a series of
reforms beginning with women’s property rights were launched in
the mid-1800s, the judicial system constantly made exceptions for
bodily harm.® When a woman by the name of Mrs. Thompson
attempted to sue her husband for battery and assault in 1910, the U.S.
Supreme Court Justices overturned her case because a woman’s newly
established right to take her harm case to court was not meant to be
used against her husband. Doing so would threaten public welfare and
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domestic harmony.® It was not until the United Kingdom passed the
‘Law Reform Husband and Wife Act’ in 1962 that a husband and wife
could hold each other legally liable “as if they were not married.”*
And it was not until 1970 that interspousal immunity in the United
States became a minority rule.”

Framing the Challenge

The notion that a husband bears responsibility for his family and
may exercise disciplinary authority has been a characteristic of many
cultures and civilizations throughout history.” Islam also assumes
this basic familial structure, yet transforms the concept of marriage.
Husband and wife do not unite in flesh (as in Genesis 2:24), nor does
either forfeit their legal status as an individual. The Quranic term
zawj (spouse) underscores this point, denoting one of a pair and
thereby implicitly affirming the independent identity and agency
of each party. While marriage is described as a solemn covenant
(mithaq ghaliz) in the Qur’an, unlike other canonical laws, it is a
contract between two individuals at its core. It thus entails mutual
rights and responsibilities, and when either spouse transgresses
those bounds, legal recourse remains available.

One might also recount the sayings and examples of the Prophet
Muhammad #, who set a precedent for never harming any woman
and urged his followers to live by his example,” or cite verses in the
Qur’an that call for marriages to be filled with love, peace, and
tranquility.” Some may dismiss domestic violence within Muslim
households as a transhistorical phenomenon divorced from religion.”
Yet, a Qur'anic verse that sets parameters for marriage continues to
prompt moral and interpretive questions. God states:

Men are the caretakers of women, as men have been provisioned
by Allah over women and tasked with supporting them finan-
cially. Righteous women are devoutly obedient and, when alone,
protective of what Allah has entrusted them with. And if you
sense ill-conduct from your women, advise them [first]; [if they
persist] do not share their beds, [but if they still persist] then
discipline them [gently]. But if they change their ways, do not

be unjust to them. Surely Allah is Most High, All-Great.™

This verse suggests that men are responsible for women and must
take care of them financially. That responsibility entails a degree of
oversight: when a wife engages in ill-conduct (nushiiz), her husband is
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tasked with resolving the problem. If need be, that resolution can 16. Qur'an 4:34, trans. The Clear Quran.
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Marriage entails mutual rights and
responsibilities, and when either spouse
transgresses those bounds, legal recourse
remains available.

This paper explores a difficult and often unsettling topic: the legal
permissibility of physical reprimand. Examining more broadly how
premodern Muslim scholars conceptualized harm within marriage,
we ask: Did they set boundaries for physical harm? Were they
concerned about other forms of injury, like emotional harm? What
limits, if any, did they place on the husband? And what happened
when a husband stepped out of bounds?

Marriage and Divorce
in the Islamic Tradition

Unlike courts in the Anglo-American world, Muslim judges have always
allowed women to seek legal recourse for their marital problems. As
early as the time of revelation, female Companions such as Khawla bint
Tha'laba and Habiba bint Sahl approached the Messenger of God with
complaints about their husbands.” The Prophet %, in turn, deliberated
on their rights and responsibilities as wives before issuing his binding
opinion in their favor. Muslim scholars adopted this prophetic
precedent and envisaged marriage as a legal contract.

Although the idea that marriage boiled down to a formal set of dos
and don’ts might seem awkwardly transactional, it was—in many
ways—Tliberating because it presupposed the protection and enforce-
ment of each stakeholder’s rights. Muslim jurists never debated
whether a wife could pursue her claim of harm—of course she could.
Instead, they asked: 1) what is harm and 2) how do they punish a
husband if he harms his wife? While jurists disagreed over what
exactly counts as harm, they generally agreed that it occurs anytime
a spouse’s right is violated. The challenge is that they did not always
agree on what a husband’s and wife’s rights were. Their respective



legal methodologies (usil) guided them to interpret the Qur'an and
Sunnah differently and hence arrive at different conclusions. So,
in order to understand what jurists labeled harmful, we have to first
understand what rights they granted to each spouse.

Every Muslim jurist would agree that a marriage contract includes one
clear set of rights: a wife has a right to a dower (mahr) and financial
maintenance (nafaqa), and a husband has a right to sexual intimacy.
The husband maintains this right so long as he continues to take care
of his wife’s financial needs. I refer to the rights a husband and wife
can demand from one another as positive rights. While positive rights
are the bare bones of the marital skeleton, jurists fleshed out these
expectations by discussing, what I call, negative rights: things a
spouse can expect to be free from during their marriage. A wife, for
example, can expect to be free from her husband’s ill-treatment.™®
Her right to “good treatment” (al-mu‘ashara bi-l-ma’rif) is based on the
Qur’anic verse that commands men to treat their wives according to
“al-ma‘raf,” or “what is known to be good according to custom (urf).”

Muslim jurists never debated whether a
wife could pursue her claim of harm—
of course she could. Instead, they asked:

what is harm and how do they punish a
husband if he harms his wife?

Some scholars held that good treatment meant simply fulfilling the
necessary requirements of a marriage, such as payment of the dower,
while others extended this meaning to include fulfilling a woman’s
requests that were culturally normative.” Take for example the case
brought before the Maliki judge Muhammad ibn Marztq (d. 901/1496).>°
A man complained that his newly-wedded wife would not move in
with him. She had stipulated prior to marriage that she be given a
year’s time to prepare since his home was far away. This condition
prevented him from consummating their marriage, which was his
immediate right upon paying the dower. So the husband turned
to legal recourse, hoping to hear that her condition was invalid.
Ibn Marziq, however, affirmed the woman’s right to delay the
consummation—whether she had explicitly stipulated it or not—
because doing so was culturally the norm in her society.
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Scholars hence recognized that a marriage did not amount to a mere
contract.” Some differentiated between sales contracts and marital
contracts by reiterating that a sale is based on stringency (mushaha)
and a marriage is based on generosity (mukarama).** In other words,
while the marital contract set explicit requirements, its boundaries
were dynamic and could accommodate cultural peculiarities. Women
could therefore enter their marriages with a range of rights, whether
shaped by cultural norms or explicit agreements. And each additional
right a wife entered her marriage with created greater opportunities
to hold her husband accountable if he violated those rights.

But not all rights were “legally” enforceable. Jurists often distinguished
between rights that had moral (diyanatan) consequences and those
that had judicial (qada’an) consequences. Take for example a wife’s
right to sexual intercourse. All law schools agree that a wife has the
right to consummatory sex—meaning at least one time. While the
Malikis and Hanbalis are willing to take legal action if a woman
complains of a lack of sex, the Shafi‘is and Hanafis will not hold a
husband legally liable.”® This does not mean they disregard a woman’s
sexual needs; rather, they find a husband morally at fault. ‘Al3’ al-Din
al-Kasani (d. 587/1189) warns on behalf of the Hanafis that a husband
will be held accountable before God for not satisfying his wife’s sexual
needs, and the widely-revered Shafi‘1 polymath Abtt Hamid al-Ghazali
(d. 505/1111) obligated men to indulge their wives as much as necessary
to preserve their chastity.** For one accustomed to Western legal
standards, this may sound like a free pass for the husband. We often
laud judicial law as the supreme form of justice, while perceiving
moral admonishment as negligible and inconsequential. Yet, this
difference in accountability should not detract from its severity, as the
Shariah itself is premised on accountability in this life and the next.

What is important to recognize here is that each law school formulated
a set of marital rights. Whenever any of these rights were violated,

a spouse was considered to have been harmed. Setting aside the
inter-school debates over the exact list of these rights, all jurists
recognized the Qur'anic command that men must treat their wives
according to what is customarily good (ma rif). This meant that a
spouse’s rights and the definition of harm could fluctuate according
to the norms of each society. We are thus left with a variety of ways
scholars understood harm, with its definition and manifestation
shifting across time and space.
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What is Spousal Harm?

The discussion of harm is best suited in terms of the broader scholarly
understanding of the word, rather than being narrowly confined to
the oft-cited issue of a husband’s right to physically reprimand his
wife. The Qur'an and Sunnah establish inalienable rights for women in
marriage, expressed in broad and timeless principles. Scholars across
different eras worked to interpret these principles within the context
of their specific cultures, times, and circumstances, striving to protect
these rights in practical ways. Notably, harm in marriage was never
understood to be limited to physical abuse by a husband; rather, it
encompassed a wide range of behaviors and conditions.

In our day and age, the idea that the definition of harm fluctuates is
largely undisputed. Consider the range of scenarios that might be
labeled as harmful: being shoved so forcefully that one falls and
breaks a bone; hearing a passing comment that carries the sting of a
microaggression; feeling pressured by someone in authority who uses
scripture to manipulate one’s behavior; or being touched inappropriately
without giving consent. Harm can take many forms—physical or
emotional, intentional or accidental, self-inflicted or external, severe
or subtle. Perceptions of harm are shaped by all these variables, and
one’s understanding of what counts as harm often mirrors the
prevailing norms and values of their society.

The Qur'an and Sunnah establish
inalienable rights for women in marriage,
expressed in broad and timeless principles.
Scholars across different eras worked to
interpret these principles within the
context of their specific cultures, times,
and circumstances, striving to protect
these rights in practical ways.

As a case in point, less than a century ago in the United States, the
word “trauma” was used only to refer to physical brain injuries. It was
not until 1980 that “trauma” was extended to psychological harm—
specifically, post-traumatic stress disorder (PTSD) caused by war,
torture, and rape.” Other situations that triggered pain or distress,
like confronting the sudden loss of a loved one, did not medically
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constitute PTSD. Yet, by the 2000s, mental professionals and clients
alike began to use the word trauma to describe any physically or
emotionally harmful experience with long-term effects on a person’s
“mental, physical, social, emotional, or spiritual well-being.”*® More
recently, a person experiencing chronic adverse effects can describe
their feelings as “trauma.” The definition for trauma has thus
transformed to include more cases and milder circumstances.

The meaning of the word “violence” has also changed. For years,
violence against women (when even acknowledged) was limited to
specific forms of physical harm, like rape and murder. Eventually,
in 1993, the UN General Assembly issued the Declaration of the
Elimination of Violence Against Women.*” New social standards
pushed the UN to redraw the boundaries for the word “violence” to
encompass a broader range of meanings. Violence against women,
once legally relegated to physical abuse, evolved to include non-
physical forms of injury.?® In highlighting how words like trauma
and violence have developed to encompass a greater number of
meanings, we not only recognize how words and the concepts they
refer to evolve but also the futility of imposing a universal definition
of harm on the kaleidoscopic realities on the ground. Shifts in social
realities directly impact the meanings and usage of words and we
sometimes see similar fluctuations within the Islamic tradition.

The Maliki law school paved the way for the most expansive definition
of harm among the four Sunni schools by declaring that a wife
subjected to harm has a right to divorce.” Depending on the severity
of harm, a judge could also admonish or imprison the husband. The
illustrious Andalusian judge Ibn al-‘Arabi (d. 543/1148) included among
a wife’s rights financial maintenance, clothing, sexual intercourse,
and good treatment. Interestingly, he adds a twist: a wife also has the
right to a pleasant (i.e., “smiling”) husband. Ibn al-‘Arabi concludes by
declaring that a husband harms his wife when he does not fulfill any
of these rights and she is thus entitled to divorce.>®

If we explore other prominent juristic elaborations on a wife’s rights in
marriage across time and space, we will encounter similar yet distinct
understandings of what harm entails. Take, for instance, the legal
digest, Mukhtasar Khalil, authored by Khalil ibnIshaq (d. 767/1366).
This text became one of the most authoritative references in the Maliki
school, along with several well-known commentaries on it. In one
such commentary, Ahmad al-Dardir (d. 1201/1787), elaborating on
Khalil’s words that a woman has a right to a judicial divorce on the
grounds of harm, explains harm as “abandoning her [hajr] for no
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al-Wansharisi and al-Wazzani, a judge was asked about a husband
who exposed his wife to immoral people, threatening her religious
welfare.> Muhammad ibnAbi al-Qasim al-Sijilmasi (d. 1214/1800),
commenting on this case, belabors the gravity of the situation,
stressing the wife’s right to a judicial divorce to alleviate the harm
she may have experienced from exposure to indecency. While the
other law schools may not have enforced a marital separation upon
a husband who emotionally harmed his wife, such conduct was
acknowledged and recognized as carrying grave moral consequences.
The 12th-century Hanaf1 exegete al-Zamakhshari described a
husband’s ill-conduct (nushiiz) in immaterial terms, noting that it
included depriving his wife of love and subjecting her to verbal abuse,
while the 13th-century Shafi‘T exegete Fakhr al-Din al-Razi (d. 606/1210)
categorized a husband frowning in his wife’s face, neglecting her, and
treating her badly as ill-conduct.>*

The Malikis were truly unprecedented in
their descriptions of harm because they
did what the Western world could scarcely
do for at least another thousand years:
they enforced legal consequences for
emotional harm.



Along with the Malikis, the Hanbalis emphasize a prohibition of
sexual harm. That could mean a number of things, including a lack of
sexual intimacy. If a woman lodged a complaint of harm because she
was not being sexually fulfilled, a judge could admonish her husband
and set a minimum number of times he would have to please his wife
or face judicial divorce. While some scholars set that number at once
every four months, Ibn Taymiyya argued that a judge should demand
a husband be intimate with his wife as often as was normal in their
society.” Similarly, if a husband went missing or was imprisoned and
his wife complained of sexual harm, Maliki and Hanbali judges would
grant the wife a judicial divorce after giving the husband some leeway
(6 months to 4 years) to reappear.36

Sexual harm could also refer to physical injury a wife may have
experienced during intercourse. If a woman, for example, fears vaginal
distension (ifda’) from her husband’s large penis (‘izamih), then she can
prevent him from having intercourse.’” A husband loses his right to sex
whenever it physically harms his wife.*® That includes times when the
wife is sick and unable to be intimate. The prominent Hanbali scholar
Mansir ibn Yanus al-Buhati (d. 1051/1641) justified this limiting of a
husband’s sexual access by explaining that a husband who harms his
wife during intercourse fails to treat his wife according to what is
good (ma'ruf).>

The Hanafis focused on financial harm. A man was responsible for
taking care of his wife financially, and any misstep could lead to legal
consequences. It was not enough to merely cover the costs; if he was
stingy, he could be reprimanded because he is required to spend on
his wife what is customarily (bi-I-marif) the norm.*° A husband was
also responsible for making sure that his wife had sufficient funds
when he traveled, or even when he went missing. The moment that her
funds ran out, a wife could complain to a judge who would then allow
her to take out a loan in her husband’s name.* While the Shafi‘is,
Malikis, and Hanbalis granted women experiencing financial harm a
judicial divorce, the Hanafis were much more hesitant to enforce a
divorce (tatliq) without the husband’s consent.** Instead they came up
with two solutions: either the Hanafi judge could imprison the husband
or he could appoint a non-Hanafi judge to separate the couple.®

There were several other ways the Shariah recognized harm to a
woman in marriage. This included situations where a woman
unknowingly married someone with a disease like leprosy, mental
illness, or sexual defects.** For most law schools, these red flags were
grounds for marital dissolution (faskh). Harm could also manifest
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when a husband intentionally tried to coerce his wife into asking for
a bilateral divorce (khul’); that is to say, when he pressured her to end
the marriage and forfeit her dower.* In such instances, she had the
right to demand her dower back and he was guilty of oppression (ithm
al-zulm).*® These examples illustrate just how differently judges
understood a wife’s rights in light of the Qur’an and Sunnah. Each
law school delineated a unique set of rights, and when a husband
violated them, he was deemed to have subjected his wife to harm.

Contextualizing Physical Harm

When we have a broader understanding of harm, we are in a better
position to comprehend discussions about physical discipline.
Whether between the state and its subjects, husbands and wives,
parents and their children, or elders and the youth, corporal
punishment was a widely-used method of discipline across cultures.
Most traditional societies did not function under the prying eye of
governing authorities, unlike today. There had to be measures in
place for individuals to hold one another accountable. A man was
responsible for maintaining order within his family, and in turn
the community—sometimes through state institutions—was
responsible for regulating its men.

The practice most commonly known as
dar amin, or a safehouse, protected women
from alleged harm. For hundreds of
years, Muslim judges protected women
through the equivalent of the “modern”
concept of women’s shelters.

So deeply embedded were these assumptions in social practice that
community members were often involved in resolving cases of marital
harm. In line with the Qur'anic command, a husband and wife
experiencing marital problems would seek arbitration from members
of each family.*” If their situation was too complex to be resolved by
arbitration, the judge or community leader presiding over the case
would collect evidence to determine who was more likely to be telling
the truth. He would do so by asking the couple’s neighbors to testify to
what they saw and heard and by questioning community members
about the husband’s character.* It was also common practice to ask a
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trustworthy individual to temporarily live with or near the couple

to observe and counsel them.* Alternatively, the wife herself would
move out and live with a trustworthy woman.*° This practice, known
most commonly as dar amin, or a safehouse, protected women from
alleged harm.” In fact, for hundreds of years, Muslim judges
protected women through the equivalent of the “modern” concept
of women’s shelters. The Granadan scholar Muhammad ibn Yasuf
al-Mawwaq (d. 897/1492) insisted that even if a couple experiencing
marital problems did not request outside help, the community leader
(sultan) was not permitted to leave them alone—he had to get
involved.** These measures ultimately show us that, when a husband
was out of line, both families and community members were
summoned to help assess and resolve the situation.

When used within bounds, hitting was intended to be an effective
means of discipline. A number of scholars understood a husband’s
license to hit as a symbolic gesture whereby he could rebuke his wife
only with something as light as a toothbrush (miswak) or handkerchief.>®
‘At2’ ibn Abi Rabah (d. 115/733), a Successor (tabi 7) and mufti of Mecca,
went as far as to say that a husband should not hit his wife at all—

he should merely express his anger with her.>* This is because he, and
countless other jurists, knew that the Prophet #: openly expressed
his disdain for hitting and prioritized his precedent. Unless he was
on the battlefield, the Prophet never struck anything with his hand—
not a woman nor a slave.” He reiterated that the best of people would
never hit their wives, and questioned those who did: “How could any
of you strike his wife like striking a stallion camel and then hope to
embrace her?”%

Nonetheless, most jurists allowed for physical discipline—with several
caveats. The Qur’anic exegete Muhammad al-Tabari, for instance,
referenced eighteen different reports that stipulated conditions to
minimize harm.”” A husband could never target his wife’s face, be
severe, break any bones, cause a disfigurement, or leave a mark.*®
He could not deliver more than ten strikes, in keeping with the
Prophetic stipulation (except in cases of hudid).” Most importantly,
hitting had to be the very last resort. A husband must have enacted

a series of other disciplinary measures, such as verbal admonishment
and withdrawing from the marital bed over a series of days, before
considering physical discipline. And even then, to proceed, the
husband had to be strongly convinced (ghalabat al-zann) that physical
reprimand would be effective in bringing about marital harmony.

If he was not, he could not hit.°
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Many jurists argued that, when physical discipline is futile, the license
to hit becomes categorically prohibited. Maliki scholars as early as
Jamal al-Din ibn al-H3jib (d. 646/1249) reiterated this principle: if
hitting is not going to benefit the situation, it is prohibited. The late
scholar Fathi al-Durayni (d. 2013), explaining the Maliki position,
states that if there is no benefit in doing so, then a husband is merely
disciplining his wife excessively or harming her. Since this contradicts
the intent of the Lawgiver in allowing for discipline in the first place,
it is prohibited.®* One can argue that hitting has the reverse effect on
many women today—it aggravates the situation and is thus doubly
detrimental. A contemporary of al-Durayni, ‘Abd al-Halim Abu
Shuqqga (d. 1995), noted that depending on the spousal relationship,

a husband’s disciplinary measures could be effective. But he admits
thereafter, for a prudent wife, hitting would not be a good idea.®
Muhammad al-Tahir ibn ‘Ashar (d. 1973), an exegete and judge,
declared that allowing men to hit their wives “is a dangerous matter”
and that judges “should announce to men that whoever hits his wife
will be punished.”*4

For many women today, any degree of hitting is ineffective and
harmful. Yet, just like “trauma” and “domestic violence,” what is
considered harmful to women has fluctuated along with societal
standards. When women in North Africa in the 10th century brought
their case before a judge, they would complain that their husband’s
harm was more than what they were used to (al-za'id ‘ala al-mu'tad),
and in turn, the judge would deem whether or not that harm was
“appropriate for a free woman like her.”® These women openly
acknowledged that they tolerated a certain degree of harm in their
marriage, and the judges too recognized that a woman’s status
affected the amount of harm that she should accept. A woman who
spends her days grinding wheat and tending cattle might sustain
injuries in the course of her work. While her bruises might be
overlooked, the same injuries on a woman of high standing would be
cause for concern. Meanwhile, in 17th-century Surat, India, women
routinely added four conditions to their marriage contract: a husband
could not marry a second wife, take a concubine, leave for more than
a stipulated amount of time, and “beat his wife with sticks so severely
as to leave bruises on her body.”* These four conditions became so
ubiquitous that they often were not explicitly written out but merely
referenced as the “four conditions.”

These examples are not buried in the books of history. A World Values

Survey conducted across 64 countries between 2017 and 2022 found
that in nearly half of them (29 to be precise—only a third of which are
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majority-Muslim), at least one in four women believe that it is
sometimes justifiable for a man to beat his wife.” Such beliefs may be
interpreted as forms of cognitive dissonance or adaptive preference, in
which women have been socially conditioned to tolerate and normalize
their abuse. Yet the question remains: to what extent do these attitudes
point to the broader reality that understandings of harm have varied
considerably throughout history and across cultural context?

It was in recognition of this cultural diversity that Ibn ‘Ashar (d. 1973)
stated that a husband’s license to hit was not a blanket invitation for
men to physically reprimand their wives, but was rather an exception
to accommodate different customs. Men and women in many tribal
and Bedouin communities, he elaborated, did not find hitting to be
“an act of aggression” and thus used physical reprimand as an effective
means of discipline.®® Unsurprisingly, scholars typically reflected their
own social norms when determining the boundaries of harm. For
those who inhabited cultures where severe physical chastisement
was the norm, there were few boundaries to harm. Abt al-Qasim
al-Burzuli (d. ca 841/1438), in response to a case of a woman bruised
by her husband’s strikes, stated, “If the kind of hitting that results in
bruising was the kind that allowed for divorce, there would be few
married women left!”® Al-Mutayti bluntly admitted that hitting is not
something husbands hold back from (la yakad yuslim minhu al-azwaj),”
but added that excessive (mutafahish) strikes that left ugly marks
inappropriate for a woman “like her” was grounds for divorce.”
Similarly, Ibrahim al-Thaghri argued that a husband is allowed to

hit his wife to the extent that is customary in his society.”

How Scholars Protected
Women from Harm

As the above examples demonstrate, some scholars throughout history
expressed views that, in theory, condoned what many people today
consider to be domestic violence. Yet for all the jurists that tolerated
violent hitting in manuals of law, we find examples aplenty of how
Muslim judges, when actually applying the law, prioritized the
protection of women from abuse. As we saw in the case of Raqi bint
Yanus, women who sought amends for domestic violence in the court
system did not walk away empty-handed. The Palestinian mufti Khayr
al-Din al-Ramli (d. 1081/1671) charged a husband who knocked out
three of his wife’s teeth with monetary damages.” Not long after, in
Aleppo, Syria in 1687, Fatima bint H3jj ‘Al sought legal action when
her husband hit her with a stick and caused her to bleed. She brought
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As early as the 9th century, women in Egypt and Syria normalized

embedding conditions in marriage contracts that guaranteed them an

immediate divorce if their husbands married again or subjected them

to abuse.”® By the 13th century in Andalusia, women set even firmer

conditions, including prohibiting their husbands from taking additional

wives or concubines, abandoning them for over six months, forcing

them to relocate, isolating them from their families, or mistreating

them physically or financially.”” Any violation resulted in an automatic

divorce. The Maliki judge, Ibn Salmin al-Kinani (d. 767/1365), drafted

a notarized document (wathiqa) that provided wives with the precise

language to claim harm and win their case in court.”® Hundreds of

years later, in the 18th and 19th centuries, when Muslim women in

India were desperate enough to apostatize to dissolve their marriages

(as there were no other outlets available in Hanafi law under colonial

rule), the famous HanafT jurist Ashraf ‘Ali Thanvi (d. 1943) recognized

the gravity of the situation and penned his famous treatise al-Hila

al-najiza, offering women a legal pathway to secure their right to

divorce (tafwid al-talaq).”
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Ultimately, many prominent scholars expressed their discomfort
with physical discipline altogether. The famous hadith scholar Imam
al-Bukhari (d. 256/870) gathered the prophetic narrations on hitting
in a chapter titled, “what is disliked of hitting.” Ibn Hajar al-‘Asqalani
(d. 852/1449), the great hadith commentator, said that a husband
should use hitting as a very last resort—and even then, only minimally
to avoid spousal acrimony.®® Imam al-Shafi‘1 (d. 204/820) reiterated
the prophetic words, “the best of you will not strike,”®" and stressed to
men that the Qur’anic license to hit was not an encouragement to do
$0.%2 The Shafi‘T exegete al-Razi echoed this sentiment and declared
that husbands should refrain from physical discipline.® Maliki
scholars, like al-Dustqi and Ibn ‘Ashar, sought to limit a husband’s
authority, and the potential escalation of any given situation, by
recommending that husbands turn to legal authorities for support.
Al-Dusitiqi advised that a husband who has not yet admonished his
wife should take his case to the local leader (imam), who could then
admonish her on the husband’s behalf.®* For the Hanbali scholar
al-Buhati, it was better to preserve spousal love and not strike at all.®

Far removed from the bustling streets of 10th-century Baghdad and
the stone-paved neighborhoods of 16th-century Anatolia, the social
fabric that once tolerated forms of corporal discipline has shifted,
and with it, our collective moral sensibilities. By engaging the works
of past scholars, we see how their interpretations of the Qur'an and
Sunnah were shaped by their social realities. The jurists of those eras
confined a husband’s disciplinary authority to what was culturally
acceptable. Today, as understandings of harm continue to evolve,
the classical commitment to repelling harm remains as vital as ever.
It is this legacy of principled deliberation and contextual sensitivity
that enables Islamic law to be firmly anchored in revelation, while
remaining responsive to the ethical challenges of the present.
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